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A. Economic aspects — Lower mortgage interests for customers

Germany has the lowest interest rates in Europe

Average interest rate on mortgages with initial fixed period rate from 5 to 10 years maturity, in %
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source: European Mortgage Federation, Quarterly Review (various editons)
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Economic aspects — Lower mortgage interests for customers

Option for early repayment comes at a cost

Development of interest rates on mortgages in Germany 2021
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source: Interhyp, credit platform for residential mortgage loans
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Economic aspects - The early repayment regime in Germany provides for
market stability

Planning security for customer

» Provides borrowers with long term mortgages at low fixed interest rates
» Protects borrowers from interest rate volatilities

» Does not restrict product diversity

» Consumers ask for long-term fixed interest rate
(protection against rising interest rates)
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Economic aspects - The early repayment regime in Germany provides for
market stability

Supports Financial stability

» Lower enforcement risk in rising interest rate environment for consumers

» Lower default risk in loan books in rising interest rate environment

» Long-term loans can be funded on a long-term basis
* Funding e.g. through Pfandbriefe
* No interest rate risk for both the bank and the customer
* Complies with customer preferences
« Favoured by institutional investors

» Leads to favourable loan offers and to a liquid and stable property market
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Economic aspects - Distribution of residential mortgage loans in Europe
by interest rate type
New residential lending - breakdown by interest rate type (%) - 2021_Q3
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Source: European Mortgage Federation, * Moody's, ** estimate
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Economic aspects - Mortgage funding in Europe: covered bonds vs. other

Instruments
Mortgage funding - breakdown by instrument (%) - 2020_Q4
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Other Funding Instruments Mortgage Covered Bonds

* DK, DE, ES, IT: covered bonds outstanding/ residential and commercial mortgage loans outstanding;
other countries: covered bonds outstanding/ residential mortgage loans outstanding

Source: European Mortgage Federation, European Covered Bond Council
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B. Legal aspects - variable vs fixed rate mortgages

» Variable rate mortgages:
 repayable at any moment without compensation after 3 months notice

» Fixed rate mortgages:

* repayable at the end of every fixed rate period (borrower is free to choose
the length of the fixed rate period (from 1 to 15 Y or even longer)

 repayable after 10 years without compensation, 8§ 489 Abs. 1 S. 2 BGB

 during the fixed interest rate period in case of legitimate interest 88 490
Abs. 2 S. 2, 8500 Abs. 2 S. 2 BGB, Art. 25 V MCD (compensation § 490
Abs. 2 S. 3 BGB)

Art. 25 V MCD: Where the early repayment falls within a period for which the borrowing rate is fixed
Member States may provide that the exercise of the right referred to in paragraph 1 is subject to the
existence of a legitimate interest on the part of the consumer.
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Right of termination excluded by law, § 489 Abs. 1 BGB

Pacta sunt servanda - Principle of contractual fidelity

* legitimate interest - balances the interests of the consumer worthy of protection and those of the lender

« further deviation from the principle of contractual loyalty does not appear to be justified (explanatory
memorandum BT Drucks 359/15).

« German legislator wanted to avoid the undesirable effect of making loans more expensive for everyone
and excluded the right of termination, 8 489 Abs. 1 BGB

« Mortgage fixed interest rates in Germany are lowest in Europe (European Mortgage Federation,
Quarterly Review)
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Early repayment of fixed rate mortgages with legitimate interest

Early repayment is possible in various cases of legitimate interest of the
borrower Art. 490 par. 2 S. 1 and Art. 500 par. 2 S. 2 of the German Civil Code

Art. 25 par. 2 MCD: Member States may provide that the exercise of the right referred to in paragraph 1 is subject to certain
conditions. Such conditions may include time limitations on the exercise of the right, a different treatment depending on the type of
the borrowing rate or on the moment the consumer exercises the right, or restrictions with regard to the circumstances under which

the right may be exercised

Art. 25 par. 5 MCD: Where the early repayment falls within a period for which the borrowing rate is fixed Member States may
provide that the exercise of the right referred to in paragraph 1 is subject to the existence of a legitimate interest on the part of the

consumer.

» legitimate interest (8 490 Abs. 2 2 S. 2 BGB):
* borrower sells the property, often because of moving
« divorce
» legal consequence:
« compensation of the damage caused to the bank
Art. 490 par. 2 S. 3 German Civil Code
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Early repayment without any legitimate interest

» Banks are free to allow the early repayment during the fixed rate period if there
IS no legitimate interest

» Legal consequence: compensation of “loss” caused to the bank paid as a fee
oriented to the loss incurred by the bank

» Often calculated in the same way as the early repayment in case of legitimate
interest (causes misunderstanding)

In cases of legitimate interests: compensation (by law) = Vorfalligkeitsentschadigung

In case of contract between bank and borrower: compensation (by contract) =
Vorfalligkeitsentgelt
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The calculation of the early repayment compensation

» There are two methods to calculate the early repayment compensation (at the
choice of the lender):

* interest rates comparison
* interest rate / funding cost comparison

» Both methods have been approved by the German Supreme Court of Justice
(Bundesgerichtshof)

Art. 25 par. 3 MCD: Member States may provide that the creditor is entitled to fair and objective compensation, where
justified, for possible costs directly linked to the early repayment but shall not impose a sanction on the consumer. In that
regard, the compensation shall not exceed the financial loss of the creditor. Subject to those conditions Member States
may provide that the compensation may not exceed a certain level or be allowed only for a certain period of time.
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The interest rates comparison method

» The lender is supposed to re-employ the prepaid capital at short notice in
order to grant another mortgage loan

» The difference between the interest rate of the prepaid loan and a lower
interest rate of the new loan constitutes the loss of the bank

» In addition to the rate differential, the bank is entitled to be indemnified for
the profit loss generated till the end of the fixed rate period
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The interest rate / funding cost comparison method

» The lender is supposed to re-employ the prepaid capital to an investment in
the capital market (Hypotheken-Pfandbrief) with the same maturity as the
remaining fixed rate period of the prepaid loan

» The loss of the lender is the difference between the interest rate of the prepaid

loan and the yield of the investment in Hypotheken-Pfandbrief (complying with
the yield statistics of Deutsche Bundesbank)
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Calculation of funding costs

» Calculation method is specification of the Federal Court of Justice
(Bundesgerichtshof, 30. 11. 2004 - Xl ZR 285/03)

» Use of Kapitalmarktstatistik der Deutschen Bundesbank
» No calculation with Pfandbriefindex PEX or DGZF-Rendite

» The yield of government bonds never was used. Doing so would not be
correct since it would contradict both the principle of the duty to mitigate
damages (Schadensminderungspflicht) and the specification of the Federal
Court of Justice
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Transparency of the early repayment loss

» The compensation of the loss can not be disclosed as a figure or a certain
percentage of the loan amount upfront, i.e. when the loan contract is signed,
because it depends

on the outstanding loan amount at the moment when the repayment is made
on the remaining duration till the end of the fixed rate period

on the interest rate level (for mortgage loans or mortgage bond investments) at the moment when
the loan is prepaid

Provision of concrete data is not possible and would also have no meaning due to their variability
Concrete data contradict the actual damage calculation

» Borrowers must be informed about these parameters before the loan is
granted, 8 493 Abs. 5 BGB, Art. 25 par. 4 MCD

Art. 25 par. 4 MCD: here a consumer seeks to discharge his obligations under a credit agreement prior to the expiry of the agreement,
the creditor shall provide the consumer without delay after receipt of the request, on paper or on another durable medium, with the
information necessary to consider that option. That information shall at least quantify the implications for the consumer of discharging
his obligations prior to the expiry of the credit agreement and clearly set out any assumptions used. Any assumptions used shall be
reasonable and justifiable.
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Summary — no need for change from German perspective
» Requirements of Dir. 2014/17/EU are part of German Civil Law
= Right of early repayment with legitimate interest (Art. 25 Il and V Dir. 2014/17/EU)

= Fair and objective compensation, no sanction (Art. 25 Il Dir. 2014/17/EU)
= |Information to quantify the implications for the consumer of discharging his obligations

» German system is fair, since individualized

» No burden on those who do not repay early; no socialization of costs, no
insurance system
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